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YE CEI VEB 

Before the 

In tlie Matter of 

Rules and Rcgulations Inipleiiicnting tlie 1 CC Docket No. 02-278 
'Telephone Consumer Protection Act of 1991 ) CC Docket No. 92-90 

COMMENTS OF AMEFUQUEST MORTGAGE COMPANY 

SUMMARY 

Ameriquest, a retail specialty mortgage lender that provides financial services to 

individuals who have less than perfect credit, relies on teleniarketing outreach for a large 

pcrccntazc of its busincss. Absent the company’s telemarketing outreach efforts, many 

d i t s  customers would not bc made awarc of the refinancing and consolidation services 

(hat Amcriquest makes available to individuals who may have been denied credit through 

conventional mortgage channels 

Thc telemarketing practices ofthe retail specialty mortgage industry, and 

Ameriquest in particular, provide considerable consumer protections that obviate the 

iecd for a national do-not-call list for these types of transactions. Most notably, these 

mortgage transactions are typically completed in a face-to-face closing rather than ovcr 

the telephonc and are regulated by a myriad of state and federal lending regulations. For 

example, federal law requires a three-day canccllation period; however, Ameriquest 

provides cusloniers with a sevcn day period. These type of face-to-face calls are 

inhcrcntly local i n  nature and involve affimiative steps by [he consumer to proceed with 

and complete the transaction. Additionally, Aineriqucst’s use of sophisticated databases 
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and trained loan ofticcrs io tar@ and customize its outreach efforts have resulted in 

historically low complaint levels. 

Ameriquest i s  opposed to a national do-nol-call list in general. In addition io not 

heing nccessary, such a list i s  unconstitutional under the Central Hudson standard. 

Central H L ~ ~ ~ S O I I  provides First Amendnicnt protection for commercial speech that is 

lawful and not misleading. Because a national do-not-call list would limit all 

telemarketing calls - and riot just those that are unlawhl and misleading - a national list 

must dircctly advance a substantial govcrnment interest without being more extensive 

rhaii iiecessary to advance that intcrest. 

Outbound telemarketing generates over $200 billion a year it1 sales. I f  consumers 

truly did not want to receive marketing calls, they would not buy such a high level of 

goods and services. The ovcrall number and percentage of complaints about 

telemarketing is far too small to support the enactment of a privacy regulation as 

burdensome as the one being considered by the Commission. This is particularly true of 

face-to-face telemarketing calls, thereby justifying their exemption from any natiot~al Do 

Noi Call list. 

Furthermore, hecause the TCPA only reaches telephone solicitations by for-profit 

entities, a naiional do-not-call list will simply not advance the government’s interest. 

There are a tremendous number orcalls that will not be covered by such a list. Because 

calls from nonprofit entities are excluded from the TCPA’s reach, one type ofcall is 

favorcd over another - a situation that cannot withstand Coiistitutional scrutiny. Finally, 

a national list is overly broad i n  that there are many other methods to limit calls and 

preserve consumer choice. 
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Nonetheless, if the Commission chooses to adopt a national do-not-call list, i t  

should be done in  place of any list that the Federal Trade Commission creates and it 

should prccmpt all state requirements. To do lcss would impose too many different 

requirements 011 marketers. Additionally, should the Commission adopt a national do- 

not-call list, i t  should include an exemption for local calls. Specifically, the Commission 

should exempt calls in which the transaction is closed in a face-to-race meeting. 

Congress recognized h a t  calls fi-orn local businesses are different than calls made 

by companies from a central locatioii because there is no tic to the community. 

Ainerjquest and other local businesses nust  carefully weigh the benefits of making calls 

and balance the possibility that they may alienate customcrs if they call too often. 

Congress did not define exactly what constitutes a local call. It merely recognized 

that thc Coniniission sho~tld consider exempting them from a national do-not-call list. 

Calls that are placed to sc l  up a face-to-face transaclion are inherently local; there must 

be a business presence in the arca in order to make in-person meetings possible. The 

Commission should exempt calls made to set up a face-to-face meeting from a national 

list if i t  creates such a list. Local companies will still be subject to the company-specific 

requircineiits currently in place. Ifan individual chooses not to receive calls from a local 

business, hc or she can simply ask to be placed on the company-spccific list. 
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Before the 
FEDERAL, COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of 

Rules and Regulations Iniplcinenting the 1 CC Docket No. 02-278 
Telephone Consuiner Protcction Act of 1991 1 CC Docket No. 92-90 

COMMENTS OF AMERIQUEST MORTGAGE COMPANY 

Aineriqticst Mortgage Conipany (“Anieriquest”), by its attorneys, hcreby submits 

these comments in the above-rcfcrcnced Notice of Proposed Rulemaking (“NPRM”) 

1. INTRODUCTION 

A. 

Aineriquest i s  a residcntial mortgage lender headquartered in Orange, California 

Overview of  Ameriquest and Its Industry 

wiih nearly threc thousand cmployees, two hundred offices and does business in forty- 

sevcn states. The company focuses exclusively on a segment of the mortgage industry 

known as “retail specialty” morlgage services. These inortgages provide housing finance 

opportunities to homeowners who have becn denied credit through the conventional 

honic mortgagc process. 

Thcse serviccs enablc homeowners who are gencrally ineligible to receive credit 

hoin traditional “A” credit-quality lenders to avail themselves of a variety of beneficial 

Inottgage-relatcd opportunities, such as avoiding foreclosure, consolidating high-interest 

ratc credit card and other debt into lower-interest rate debt-consolidation loans, and 

obtaining “cash out” for home improvements, college tuition and other benefits. 

Typically, these loans are consummated in a face-to-face “closing,” usually at a 

rille company or similar setting. During this closing process, all of the loan 
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documentation materials and thc tcnns of the loan are reviewed with the customer 

Lastly, iii accordance with thc fcdcral Truth in Lending Act, after most’ of Anieriquest’s 

loan transaction are closed and all the applicable documentation is signed, the borrowers 

arc givcn a three day cancellation pcriod, during which they can cancel the transaction. 

This cancellation pcriod is dcsigncd to ensure that consumers will have ample 

opportunity to consider whether they are satisfied with the terms of the transaction. . In  

ract, it is Ameriquest’s policy to cxtend this cancellation pcriod to 7 days, 

The rctail specialty mortgagc market relies heavily on telemarketing to contact its 

customer base. Indeed, a large percentage of Ameriquest’s customers leani about 

availablc refinancing opportunities through the company’s telemarketing outreach efrorts. 

Thus, absent tclemarketing, m a n y  of our customers would not be aware that these types 

of refinancing options exist. Our customers are happy to be infonned o f  Ameriquest’s 

mortgage financing altemativcs. The k t  that customers involved in face-to-face 

transactions purchasc products at lcast five timcs more often than general telemarketing 

customers (i.e. calls with no facc-to-face follow-up), strongly suggests that these types of 

calls are wclconie.’ 

B. Inherent Consumer Protections in the Practices of Ameriquest and 
the Retail Special Mortgage Industry Obviate the Need for a Do N o t  
Ca l l  List  for these Calls. 

Tcleniarketing i n  the rctail mortgage sector differs from general telemarketing in 

several significant respects. First, mortgage loans are sophisticated financial products 

covered by the myrjad of state and federal regulations designed to protect consumer’s 

financial rights. These rcgulations require a customer to complete the transaction in 

’ Certain types of loans, such as  loans t h a t  tuiid the purchasc of a home, are not subject this right of 
cancellation. 
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person. Thus, the initial telemarketing calls arc merely an invitation to begin a process 

that i s  ulLimately closed in a latcr face-to-face meeting (“face-to-face calls”), rather than a 

singlc call i n  which a business both contacts a customer and completes a sale. 

Ameriqtiesl’s initial consultation provides the customer with sufficient 

information to detennine whether to take the next series of steps in arranging a face-to- 

face meeting where the loan is finalized. Because mortgage transactions cannot be 

finalized within (he contcxt o r a  single telemarketing call, there is little risk ofdeceptive 

or ahusivc tclernarketing. Furlhcrniorc, these types of transactions arc often protected by 

the threeday right to cancellation referenced above. 

Second, in order to identify potential customers for the types of loan products 

offered by the retail specialty mortgage industry, the lenders must identify existing 

homeowners with imperfect credit histories. Consequently, these companies utilize 

sophisticated databases that allow for narrow targeting along specific criteria. 

Ameriquest utilizes thcsc databascs, along with list services, to first mail proniotional 

materials to targeted lists of potential customers before following up with sales calls. 

Loan officers located in branch offices make individual calls to potential leads.. Because 

thc calls arc made without the use of predictive,’ random, or sequential dialers, 

Ameriquest does not utilize practices that many consumers regard as particularly 

annoying, such as abandoning calls or keeping customers waiting for an operator to 

become available. 

Third, the initial telemarketing telephone calls not only introduce the company’s 

moagage products lo consumers, but also allow the company to tailor financing options 

Direct Sellers Aasoc., “2001 Direct Selling Growh  and Ouilook Survey.” 
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and alternativcs to meel each customer’s needs. This interactive process enables 

consumers quickly and efficiently to receive useful customized information such as 

intcrest rate and monthly payment estinnatcs ~a prospect not possible with traditional 

fomis of print, radio, or television advertising. During the cntire process, from the initial 

outbound call to a potential customer to the in-person closing, the customer has contact 

with one person ~ the loan offccr responsible for that customer’s loan. This personalized 

contaci is much less invasive than a situation where a customer is subjected to different 

callcrs or where a customer must contact a custonier service dcpartinent to obtain more 

infomiation or assistance. 

Ameriquesl’s historically low levels of consumer complaints illustrate the 

inhcrcnt legitiinacy and cons~inier benefits of face-to-face telemarketing. Ameriquest’s 

teleinarketing consumer outreach is performed through the company’s own loan officers, 

not third party call center employees. These loan officers are not only familiar with the 

diverse rangc of Ameriqiicst financial scrvicc products, they are also trained on the 

requiremcnts of the Telephone Consumers Protection Act (“TCPA”) and other related 

federal and state telemarketing laws. 

The company maintains its own ill-house suppression file and is compliant with 

every state-specific requirement to which i t  is subject including applicable statewide do- 

not-call (“DNC”) lists. Prior lo making a telemarketing sales call, the company checks 

the number against the requisite state list (if any), the company’s own list (as required by 

thc  TCPA), and the Telephone Preference Service maintained by the Direct Marketing 

Association. Amcriquesl’s telemarketing practices have resulted in traditionally low 

’ By predict~ve dialers, Arneriquest means a computerized system with inor? outbound lines than service 
tcpiesriitarives. By contrast, each loan officei. initiates one call at a time for Ameriauest. 
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levels of complaints. Indeed, Ameriquest has found that only one to two percent of its 

customers ask to bc placcd on the company’s DNC list. 

LAStly, thcsc telcmarketing techniques help to minimize consumer costs. 

Amcriquest estimates that originating loans through alternate advertising channels can be 

as much as six times as expensive as those originated through the use of telemarketing. 

Thus, Ameriquest’s telemarkcting outreach practices provide by providing an 

errective method for retail specialty niortgagc providers to reach targeted potential 

customers inexpensively, thercby reducing consumer costs as well as complaints. 

11. THE COMMISSION SHOULD NOT CREATE A NATIONAL DO-NOT- 
CALI, LIST. 

A. 

4 national do-not-call list cannot withstand First Amendment scrutiny under 

A National-Not-Call List is Unconstitutional. 

C‘ctitrul Hird~on Gizs & Elec. C‘orp. v. Public Sen). Conirn ‘11 of New Yovk, 447 U.S. 557 

(1980), and its progeny. A national list is both overly broad and does not advance the 

interest that the TCPA is designed to serve. Furthermore, the Commission has not 

dcvcloped a record that is sufficient to justify such a tremendous burden on commercial 

speech. 

A national do-not-call list fails three of the four prongs of Cerilral Hudson’s 

framework. First, Lhe speech in question is “lawful and not misleading,” and therefore 

given First Amendment protection. Second, he “asserted governmental interest,” 

however. is not “substantial.” Even i f  i t  were, a national do-not-call list under the TCPA 

does not “directly advance the governmental interest asserted.” Finally, a national do- 

not-call lis1 is far “more extensive than is necessary to serve that interest.” Moreover, as 

Ihc U.S. Suprenic Court has held: 
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The four parts of thc C k t i t m l  Hudson test are not entirely discrete. All are 
important and, lo a ccrtain extent, interrelated: Each raises a relevant 
question that may not be dispositive to the First Amendment inquiry, but 
the answcr to which may inforni a judgment concerning the other three.‘ 

I .  There is no substantial government interest involved. 

The asserted govcrnmcntal intcrcst itivolved in the TCPA is “privacy.” The 

Congrcssional findings of the TCPA clarify the privacy interest involved. “Unrestricted 

telemarketing. ..can be an intrusive invasion ofprivacy and.. .[m]any consumers are 

outraged over the proliferalion of intrusive, nuisaiice calls to their homes from 

telemarketers.”’ Congress itself recognized thal this interest is not absolute, as the TCPA 

requires that “[i]ndividuals’ privacy rights, public safety interests, and commercial 

frccdonis of speech and trade must be hulu/iced in a way that protects the privacy of 

individuals and permils kgiti/nare /elemLivketingpruclict.s.”” 

The governmental interest asserted cannot be considered substantial. First, the 

interest involved is not clearly dcfined. The court in U.S. West, Znc. v. FCC,’ indicated 

that “the government cannot satisfy the second prong of the Central Hudson test by 

[merely asscrtiiig a broad intcrest in privacy.”8 Rather, the government “must specify the 

particular notion of privacy and interest served.” Importantly, unlike a rational-basis 

review, Cetitrul Hudsoii does iiot pennit a court to “supplant the precise interest put 

forward by” the government. 9 

(71 eiilei’ N n v  Orlriins Broailcii.r/ing .4ss ‘ 11 .  Inc 1’ .  Uiii/erl Slnlcs, 527 U.S. 173, 183-84 ( 1999). 
Puh. I.. No. 102-243, 6 2. 
I d  (cinpliusis added); .scc d o  V S Wesf ,  I I I C .  L. FCC, 182 F.3d 1224, 1235 (10th Cir. 1999) (“Moreover, 

5 

6 

privacy i s  not an absolute good bccausc i t  imposes real costs on society.”). 
’ 182F.3d 1224(IOthCir. 1999). 
U S .  Wc,cf. 182 F.3d at 1234-35. 

” Erlci!/;i~lil L b-oiie, 507 LI S. 761, 708 ( I  993). 

x 
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Sccond, even if thc interest asserted is limited to rcducing “telephone solicitation” 

calls, there is 110 concrete evidence to demonstrate that consumers do not want to receive 

calls.’” Last year, outbound telemarketing generated over $200 billion in sales. If 

consumers really do not  ant to reccive calls, they would not purchase so many goods 

and sei-viccs froin marketers. Thc miniscule number of complaints versus the total 

number orcalls does not prove that a large number of people do not wish to receive calls 

(to the contrary, i I  suggests that most pcoplc do not object to calls). Therefore, there is 

simply not a substantial governmcntal interest to support this broad and sweeping 

restraint upon speech inherent in a national do-not-call list. 

2. A national l ist  would not directly advance a governmental 
interest. 

Nor can the Commission “demonstrate that the harms i t  recites are real and that its 

restriction will in  fact alleviate them to a material degree.”” The Court has made clear 

that the “burden is not satisfied by mere spcculation or conjecture.”” 

Thc limits on the scope o f a  national do-not-call list generate two problems. First, 

the objective cannot be advanced to a “material degree” because so many calls, and 

categories of calls, are left untouched. By the literal terms of the TCPA, calls from 

charities, calls from political campaigns, and calls from businesses that are not for sales 

purposes ( e g . ,  surveys) arc cxcluded from the reach of a national do-not call 1 i ~ t . I ~  These 

cxcludcd calls amount to a substantial portion of the calls that individuals receive. 

Cmn-d IlurLso~r, 447 U.S. at 464 (“[l‘lhe regulation may riot be sustained i f  i t  provides only ineffective 

Fiien/iciri. 507 U.S. a t771 

All l~ough the FTC‘s proposed list lhas cben niore jurisdictional holes that make it impossible to materially 

I IJ  

or rrinotr support foi the governme~~l’s  purpose.”). 

I’ 111 a t  770. 

adLance the soverumcnt’s intelwst, the limits of the FCC’s authority are also too circumscribed to advance 
the government’s intercnt. 

I 1  

1: 
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Second, Congrcss’s choice of one type of call over another to advance its goal 

does not survive First Amcndinent 

calls to a national do-not-call list instead of‘ all calls “place[s] too much importance on the 

distinction between commercial and noncommercial speech.”15 Congress has chosen to 

limit thc nuinber ol‘calls that individuals receive by placing restrictions only on telephone 

solicitation calls, but not on calls for political purposes or calls from nonprofit, charitable 

entities. Congress apparently realized that such calls are afforded the highest First 

Amciidmcnt protcction and that restriclions on these calls would likely be constitutionally 

intimi. Yct, Congress is not free to chose to l i m i t  the total number ofcalls by singling 

out only one type of call based on the content of the call ~ even ifthe choice itself may bc 

mandatcd by the constitution. 

Subjecting only “telephone solicitation” 

Such a method of‘ limiting calls based on the type of call is much like the city 

Cincinnati ordinance struck down in Citj, of C 7 i ~ ~ c i t ~ i i ~ ~ ~ I  V. Jliscovery Network, Inc. 

attempled to reduce sidcwalk clutter by banning news racks that contained “commercial 

handbills.” Cincinnati recognized that i t  could not lawfully ban newspaper racks 

containing traditional newspapers because of the First Amendment protection afforded 

thc press. Cincinnati’s choice (no matter that it was a constitutionally necessary choice), 

however, made a “distinction that bears no relationship whalsoever to the particular 

interests” i t  had asserted.” So too, the distinction that Congress made between telephone 

solicitation calls and othcr types ofcalls bears no rclationship to the goal of reducing 

unwaiitcd rclephone calls. 

‘“507 I J  S.410(1993) 
Ii l it 
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Just as thc Supreme Court held that Cincinnati could not try to eliminate a 

problem by favoring one Lype of speech over another, the Commission cannot eliminate 

some telephone calls while protccting others. Because the Commission cannot statutorily 

rcach calls that are not telcphonc solicitations, any national list that it creates under the 

TCPA will thcrefore violate the Constitution.lx The Discover): Network Court wcnt on to 

explain that: 

[ T ] k  city’s primary concern, as argued to us, is with the aggregate number 
of newsracks on its strcets. On that score, however, all newsracks, 
rcgardless of whether they contain coininercial or noncommercial 
publications, arc equally 31 fault. In fact, the newspapers are arguably the 
greater culprit because of their superior number. 19 

Therefore, the Court held that there was not a reasonable fit between the means chosen 

and the ends sought. 

Similarly, all calls, whethcr in  connection with “telephone” solicitations” or not, 

are equally invasive. Some consumers might even argue that a call froin a politician to 

raise money for his or her campaign, or a nonprofit seeking a donation, is more annoying 

and invasive (and less beneficial) than calls from companies like Ameriquest. 

Furthermore, the TCPA distinguishes among speakers that convey [he sume message 

’The TCPA would allow a call by a nonprofit that is selling an item for fundraising 

purposes, but not a call by a for-profit entity that is selling the same good in order to 

make nioney 

The Court has inade clear that speech restrictioiis shuuld be evaluated in the “context of the entire 
regulatory scheme.” G‘wnlel- N e w  Odeon, Bmo~lca . \~ ing  Ass ‘n. /tic v UnitnlStotes, 527 U.S. 173, 193 
( 1999). TIw Conim~ssion can only create a national do-nor-call list for telephone solicitations. Simply 
because the Coininirsion can only reach ccrtatii calls does not inununize a list from not directly advancing 
the overall iiitcrests involved (teducing Ieleniarketing calls). .See f i l m  Ruhin v. Coors Brewing Co., 514 
I!.S. 476. 488 (1995). 

18 
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The Supreme Court has refused to allow the government to choose among 

speakers of the same message. *” “Even under the degree o f  scrutiny that we have applied 

in commercial speech cascs, dccisions that select among speakers conveying virtually 

identical messages are in serious tension with the principles undergirding the First 

Amendment.”” Thus, the distinction that the TCPA creates between speakers conveying 

an identical message cannot stand 

3. A national list i s  more extensive than necessary. 

Although the Commission ineed not demonstrate that a national DNC list is the 

absolutc least restrictive means of limiting calls, the presence of other alternatives shows 

that it i s  not sufficiently tailored. The existing company-specific regime, the potential for 

caller-ID, and regulations on predictive dialers, as well as the availability of effective and 

inexpensivc technologies all providc protections for consumers without blocking 

markctcrs’ First Amendment intcrests. 

The Commission could also increase its own efforts to promote awareness of 

existing telemarketing regulations. Additional information and caller-ID are both 

examples of more rather than lcss speech resolving a perceived problem.2* The current 

company-specific rules do not r u n  afoul of the First Amendment because evcn though 

certain calls are excluded, thc rules do not create a blanket prohibition on calls to people 

on a national list. Rather, they are na-rowly tailored to allow people to prevent calls from 

specific callers from which they do not wish to receive calls. The governmental interest 

G i - c ~ ~ i c ~  N C M  Orlemr Bwnrluni inf i ,  527 IJ.S. at 193-94 (1999) (refusing to allow the government to ban 

/ I /  

l i l  

adwrtiaing for privale cnziiios but 1101 litdian casinos). 

” 44 Liq~ro?.~~~orr,  Iiic. I,. Rhodt, l . ~ l m d ,  517 U.S. 484 (1996) (importing Justice Brandeis’s mandate that 
‘-‘the remcdy to be applied is mnre spcech, nor enforced silence”’ into the commercial speech doctrine). 
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is directly advanced because consumers define which calls are annoying to them and then 

opt-out. 

As  the Court has madc clear, the four prongs of Central Iludson overlap to a great 

extent. The fact that a national list fails all three prongs is further proof that a list cannot 

withstand First Amendment scrutiny. 

6. The Coniniission Cannot Demonstrate that a National Do-Not-Call 
List is Needed. 

Under Moror Vehicle Mrrtzzifucturers Ass ’11  v.  State Furnl Mut. Aulotnohile Ins. 

Co., 463 U.S. 29 (1983), “an agency changing its course by rescinding a rule is obligated 

to supply a rcasoned analysis for the change beyond that which may be required when an 

agency does not act in  the f i rst  instance.” In 1993, the Commission determined that it 

should not adopt a do-not-call list because of the tremendous cost, burden, and minimal 

bcncfit to consumers. Aside from recounting the number of complaints that the 

Commission has received, there is no evidence that anything has changed. The number 

of complaiiits is not sufficient to justify reversing the earlier decision. Ameriquest fully 

supports thc comments ofthe Direct Marketing Association, of which it is a member, on 

this point. 

1 1  



111. 

As Anieriqnest has indicated, there are serious constitutional and policy concerns 

that should prccludc the Commission from creating a national do-not-call list. 

Nonetheless, i f  the Commission decides to adopt a national do-not-call list, it should 

properly balauce the needs of consumers with the needs of callers.23 To that end, the 

Commission should, at a minimum, excmpt calls made for the purpose of eslablishing 

facc-to-face meetings (“face-to-face calls”). Additionally, if the Commission decides to 

create a national do-not-call list, and particularly i f  the Federal Trade Commission creates 

a list, the Commission should exercise its broad preemptive authority to simplify the 

regulatory framework and apply it uniformly across all segments of industry. 

A. I f  the Commission Decides to Implement a National Database, I t  
Should Exempt Calls M a d e  merely to Schedule Face-to-Face 
Meetings. 

As described in  Part I. calls inade to individuals for transactions that will be 

closed i n  a face-to-face meeting are much different from traditional telemarketing calls. 

For a number of reasons, such calls should be exempt from any national do-not-call 

requirements 

1. T h e  T C P A  explicitly grants the Commission the authority to 
exempt local calls. 

Even if face-to-face calls fit within the definition of a telephone solicitation 

because they “encourage” ~ but do not directly involve ~ the purchase of a good or 

service, h c  Commission is explicitly grankd authority to exempt such calls from a 

‘j Src eg., TCPA, Pub. I,. No. 102-243, S. 2(9) (“Individuals’ privacy rights, public safety interests, and 
commercial freedoms of speech and iradc must be balanced in  a way that protects the prlvacy o f  individuals 
and permits legilimatc telemaiheting pimctices.”). 
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national do-not-call list. Thc TCPA rcquircs the Commission to “consider whether 

diffcrent methods and procedures may apply for local telephone solicitations.”” Face-to- 

face calls, as discussed below, are precisely the type of local call that Congress had in 

mind. 

In considering an earlier Senate bill that contained this same language, Senator 

Pressler, the sponsor 0 1  the legislation, confirmcd then-Senator Gore’s understanding that 

this provision extended not only to small businesses, but to all “companies that conduct 

business locally.”*’ Senator Gore specifically asked whether a photo studio such as Olan 

Mills, which has branches all over thc country, but that markets locally, would, in fact, be 

considered a local company. Senator Prcsslcr confirmed that he envisioned such 

businesscs would be covered by a local business provision. 

The business rnodcl of Anieriquest is similar to other companies that establish 

facc-to-face meetings. ll makes calls from local offices and then closes its sale in a face- 

to-facc setting, niuch like Olan Mills. 7-his is in contrast lo a centralized telemarketer that 

finaliacs its transaction during the initial sales call, often from an unknown location 

hundreds or even thousands of niiles away. 

2. Face-to-face calls are inherently local. 

The TCPA requires the Commission to consider alternatives to a national do-not- 

call list for businesses that conduct local calls. Calls made to establish face-to-face 

meelings are generally local calls. Because such calls are made solely to set up meetings, 

the company must have somc presence in relatively close proximity to the consumer. 

?‘ 47 U.S.C. 9 227(c)( I)(C). 
, 5  

~ 137Cong. Kcc. S16,204(dailyed.Noc.7, 1991) 
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Typically, the calls are made Crom the location where the person conducting the meeting 

is located or in another nearby setting. Ameriquest offers a good example. I t  has 200 

offices spread over a number of states. Those individuals who will conduct the face-to- 

face meeting generally make calls to coiisumcrs from offices near the consumer. Thus, 

cvcn though Anieriquest is a national company, the calls that Ameriquest makes are local 

calls. 

3. T h e  Commission should exempt such calls because they are 
less intrusive than other calls. 

Calls where the ultimate transaction is not completed during the call are gcnerally 

considered to be less intrusive to consumers than calls made to consummate a sale over 

the phone. In a typical telemarketing transaction, telemarketers will attempt to both 

introduce a product and/or service and close the deal in a single call. As pad ofthis 

process. i t  is comnion for the telemarketer to obtain the consumer’s credit card or other 

financial infonnatioii that will allow the telemarketer to complete the purchase. This 

approach can be highly intrusive. 

Unlike the typical telemarketer whose goal is to sell the product or service upon 

completion of the call, thc goal of Anieriquest is to begin a proccss that is ultimately 

closed in a face-to-face transaction. 

In his colloquy with Senator Pressler, Senator Gore noted that businesses 

conducling local calls, “are subjcct to the scrutiny of the community, and must live by 

their reputation in the community, rcgardlcss of the type o f  business they conduct. ,926 In 

other words, unlike national telemarketers that do not have a presencc in a locality, 

”’ 137 Con€. Kcc. S16,204 
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husincsscs that make local calls have ii connection to the community. This is particularly 

true where the call is made lo merely initiate the start of a process concluded in-person at 

a later time. Such meetings require a business to have a physical presence i n  the 

community and therefore thcrc are additional incentives for such calls to be limitcd and 

targeted. Otherwise, the husiiiess risks alienating consumers in that locality. 

4. A National DNC Without a Face-to-Face Exemption Would 
Unduly Penalize Ameriquest Consumers. 

Amcriquest originates 1000s of loans each month. Since the company obtains a 

larse percentage of its revenues through its teleinarketing outreach efforts, a DNC 

rcquirelnent could result in many liomeowtiers not being made aware of refinancing 

opportunities offered by Amcriquest. While the company understands the Commission’s 

desirc to reduce perceived intrusions in consumer privacy, if the rule is drafted in too 

broad a fashion, i t  could have significant impact on the special retail mortgage industry, 

thereby substantially Iiniiting consumer choice 

5. T h e  proper means of regulating local calls i s  the company 
specific do-not-call l ist.  

Rather than subject face-to-racc calls to a national do-not-call list, the 

Comniission should simply retain the existing company specific requirement o f  the 

TCPA. There are fewer face-to-face calls than other types of telemarketing calls, and 

thercfore, i t  is easy for consumers to opt-out of such calls on a company-by-company 

basis. The volume of calls affectcd by such an exemption would be insignificant 

coinparcd to the overall numhcr of telemarketing calls that would be subject to a 

nationwidc DNC list. Also, because calls orthis naturc are more efficient, i.e. a relativcly 

high percentage of initial calls ultimately result in a sale, each call affects a relatively 

larger amount of cornnicrcc than does a typical telemarketing call. Since coiisumers find 
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calls that result in face-to-face salcs to be less intrusive than typical telemarketing calls, 

subjecting face-to-face calls is both unnecessary and unduly burdens commerce 

B. The Commission Should Broadly Preempt State Law and Cover All 
Industries. 

As the Commission is awarc, the Federal Trade Commission has proposcd 

creating a national do-not-call list as part of the Telemarketing Sales Rule. There are 

many problems with the FTC’s proposal, but two issues in  particular arisc from the 

FTC’s proposal that the Commission could remedy. First, the FTC’s limited jurisdiction 

will directly limit Ameriquest’s telephone marketing but not the marketing of its 

competitors. Second, the FTC’s lack o f  intrastate authority will result in one more list for 

marketers; this Commission can create a single national list applicable to all calls. 

1. If the FTC creates a national list, the FCC must remedy the 
jurisdictional gaps. 

Under the Telemarketing and Consumer Fraud and Abuse Prevention Act, the 

FTC is not granted the authority to regulate several types of institutions, including 

depository institutions such as banks and savings and loan associations. Therefore, to the 

cxtent that the FTC creates a national list, depository institutions would not be subjected 

lo the list. Although Ameriquest is a financial services provider, i t  is not a depository 

institution. Because Ameriquest is not a dcpository institution, ipso$zclo, it would be 

subject to an FTC list. Selecting one segmenr of an industry-non-depository financial 

services providers- for regulation. while leaving another segment-depository 

institutions, such as banks --unfettered, is fundamentally unfair and would result in 

significant competitive imbalances, even more so than selecting certain industries rather 
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than others. If the FTC does create a national list, the Commission musl create a single 

national list that is applicable to all companies 

2. If the FTC creates a national list, the FCC should create a 
broadly preemptive national list. 

The FTC has jurisdiction over only interstate calls.27 This limited reach will 

allow the 28 states that have stale lists to retain those lists. With an FTC-mandated list, 

marketers would then be forced to purchase and utilize 29 different lists (or more) in a 

variety or formats, with different update times. This Commission, on the other hand, has 

ihe authority to create a single national list that preempts all state lists. Ameriquest 

supports the Dit-ccl Marketing Association’s comments on the scope of the Commission’s 

prccinptive authority. 

Although Ameriquest does not believe that a national do-not-call list is needed or 

even constitutional, the Commission can certainly create a more workable list that 

properly balances consunler and marketer interests. Such a list would include, inter diu, 

an exemption for face-to-face calls and would preempt state lists 

’’ IS l i  S C.  4 6 I06(4) 
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IV. CONCLUSION 

For [he forgoing reasons, Ameriquest does not believe that the Commission 

should adopt a national do-not-call list. Should it endeavor to do so, however, i t  must 

balance the needs ofmarketers and consumers to provide an exemption for calls made to 

set tip a race-to-race inccting. 
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